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FAITH AND CREDIT CLAUSE AS TO 
STATUS OF DEFENDANT IN A MATRI- 
MONIAL CAUSE. 





The case of Haddock v. Haddock, 201 
U. S. 577, in which opinion by Chief Jus- 
tice White was thought to sustain juris- 
diction of the complete res in an action 
or divorce where there was bona fide resi- 
dence by the plaintiff and voluntary ap- 
pearance by defendant, a non-resident, is 
seriously contested by New Jersey Court 
of Chancery, in Lister v. Lister, 97 Atl. 
170. 

This position was taken only argumen- 
tatively by the Chief Justice and was 
based on Cheever v. Wilson, 9 Wall. 108, 
which was said by the Chief Justice to 
have ruled that: “Where a bona fide resi- 
dence has been acquired in a state by either 
of the parties to a marriage, and a suit is 
brought by the domiciled party in such 
state for divorce, the courts of that state, 
if they acquire personal jurisdiction also 
of the other party, have authority to enter 
a decree of divorce, entitled to be enforced 
in every state by the full faith and credit 
clause.” 


The New Jersey Court, however, says 
that the Cheever-Wilson case “was decided 
nearly fifty years ago, when the subject of 
the situs of matrimonial status as a res was 
involved in obscurity and affected by some 
judicial notions which since that time have 
been repudiated by the courts,” and though 
the question “had been fully argued upon 
both sides,” in that case, its decision was 
not necessarily called for by the facts. 

The New Jersey Court assails the cor- 
rectness of the principle, however, -though 
it be that the status of the marriage so 
far as plaintiff is concerned, is present, yet 





that status is not there so far as defendant 
is concerned. It is contended that if bona 
fide residence is necessary to change status 
as to plaintiff, the same must be true as to 
defendant. 

Using language pointedly referring to the 
case before it, the New Jersey Court says: 
“If a woman, a resident of New Jersey, 
goes voluntarily into a Nevada court and 
litigates a divorce suit, brought in that 
court against her by her husband who is a 
bona fide resident of Nevada, I am unable 
to perceive how anything more than an 


original res, i. e., the status of the hus- 
band in respect of marriage in the state 


of Nevada, can be involved. The other res 
which is the status of the woman, in re- 
spect of marriage in the state of New Jer- 
sey, cannot be subjected to the jurisdiction 
of a Nevada court by any appearance or 
other action on the part of the woman. * * 
* New Jersey must give full faith and 
credit to Nevada decrees where the Ne- 
vada courts have jurisdiction, but the con- 
stitutional mandate does not expand the 
operation of the Nevada decree which New 
Jersey must respect. The Nevada decree 
which the full faith and credit it com- 
mands New Jersey at all times to respect 
is the decree of the Nevada court that in 
Nevada where such decree can be enforced, 
the status of marriage has been destroyed.” 


We do not see, if there is only this ef- 
fect of the Nevada decree, why any other 
state than Nevada might not regard the de- 
cree as New Jersey does. If Nevada has 
not acquired any jurisdiction over the 
wife’s status to the marriage, then the 
faith and credit clause would not protect 
the decree in New York any more than in 
New Jersey. If then the wife were to re- 
move to another state or go into another 
state to get married or some property in- 
terest in the other state was affected by the 
marriage relation, undissolved as to her, 
this Nevada decree could not be set up as a 
defense or as a means of attack. 

If this condition of things arises out of 
decrees in voluntary appearance in a state 
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other than that of the matrimonial domi- 
cile or in a state where both husband and 
wife have obtained a new domicile, a for- 
tiori would it seem to obtain in cases of ser- 
vice by publication on defendants non-resi- 
dent in the state where suit is brought. 


Another interesting question suggested 
by the New Jersey case is what conclus- 
iveness, even if a decree where there is 
voluntary appearance is protected by the 
faith and credit clause, is there as to a 
finding of facts constituting jurisdiction so 
far as bona fide residence is concerned. 

The New Jersey Court speaks as follows 
on this: “It has become a common practice 
in the eastern states, among incompatible 
spouses, to arrange for a divorce without 
scandal, taking advantage of the laws of 
some of the western states which seem to 
foster the divorce industry for the benefit 
of their legal practitioners. The scheme 
is a very simple one. One spouse goes to a 
western state, Nevada for instance, stays 
six months at a hotel, perhaps making fre- 
quent visits back to the east, and then in- 
stitutes a suit for divorce in Nevada. The 
other spouse, the defendant, making no 


pretense. of changing his or her domicile 
from the eastern state, retains a Reno law- 


yer who enters an appearance and files arf 
answer, and thus makes a show of de- 
fense. The trial often is a sham. The di- 
vorce is granted. The plaintiff spouse re- 
turns immediately to his or her eastern 


domicile, and both spouses, the mock com- 
batants, assume that under the full faith 


and credit clause their status as husband 
and wife in their eastern domicile has been 
abolished. In my judgment the state of 
New Jersey will not recognize such a pro- 
ceeding as having any validity in her terri- 
tory where one of her residents, subject to 
her power and governed by her laws, is one 
of the spouses in the affair.” 


A statement, extreme in its facts, really 
can make no difference, if the Nevada rul- 
ing on jurisdiction is to be respected at all. 


‘If respect for it may be denied, this could 


be in a close case as well as in another. 





NOTES OF IMPORTANT DECISIONS. 





GARNISHMENT—NON-RESIDENT DEBTOR 
NOT BOUND BY JUDGMENT IN _ INTER- 
PLEADER PROCEEDING.—It was held by Su- 
preme Court that, though garnishment may is- 
sue upon a judgment and a fund in the hands of 
a garnishee may be subjected to the judgment 
without personal service being made on de- 
fendant, yet if the garnishee adopts the plan 
of filing an interpleader to ascertain, to 
which of two claimants the fund belongs and 
the court finds that it belongs to another than 
the judgment defendant, this finding is in no 
way binding on that defendant. N. Y. Life Ins. 
Co. v. Dunlevy, 36 Sup. Ct. 613. 

It was said by McReynolds, J., speaking for 
a unanimous court, that: “Beyond doubt, with- 
out the necessity of further personal service 
of process upon Mrs. Dunlevy, the court of 
common pleas at Pittsburgh had ample pow- 
er through garnishment proceedings to in- 
quire whether she held a valid claim against 
the insurance company, and, if found to exist, 
then to condemn and appropriate it so far as 
necessary to discharge the original judgment.” 
Then there is cited Railroad v. Sturm 174 U. 
S. 710, which holds the situs of a debt is where 
the debtor may be. 

“But,” says the court, “the interpleader in- 
stituted by the company was an altogether dif- 
ferent matter. This was an attempt to bring 
about a final and conclusive adjudication of 
her personal rights—not merely to discover 
property and apply it to debts. And unless in 
contemplation of law she was before the court 
and required to respond to that issue, its or- 
ders and judgments in respect thereto were 
not binding on her.” 

We are wholly unable to follow the court 
in this distinction. In this case the interplead- 
er notified Mrs. Dunlevy to show if she could 
what title she had to the fund, the other claim- 
ant being regularly summoned. If the garnishee 
had answered denying he had any money be- 
longing to her, his answer could have been 
traversed and if found untrue this would have 
bound her as to any part recovered by plain- 
tiff. How is the matter made materially dif- 
ferent when he reports he has a fund but he 
does not know to whom it be‘ongs and asks 
the court to determine the question? Was she 
not there in contemplation of law as well in 
one case as the other? 

Or suppose the garnishee had answered he 
had funds in his hands and judgment was 
awarded plaintiff therefrom. Certainly she 
then would be bound. Shall the garnishee 
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over whom the court has jurisdiction be put 
in peril merely because he does not really 


’ know to whom the fund in his hands belongs? 


Or shall he answer he is indebted and then 
fight another claimant? 

The court said: “The interpleader proceed- 
ings were not essential concomitants of the 
original action, but q’ainly collateral.” But so 
was the garnishment proceedings and yet that 
was binding on the judgment defendant. It 
certainly does not seem a wholly collateral 
matter so far as garnishment is concerned. 





CONSTITUTIONAL LAW—JURY PRE- 
SCRIBED BY STATE STATUTE IN FED- 
ERAL EMPLOYERS’ LIABILITY CASES.— 
The Chief Justice holds that state courts in 
the trial of cases arising under Federal Em- 
ployers’ Liability Act could enter judgment on 
a verdict found by less than the entire jury, 
notwithstanding that federal courts were 
bound by the constitution to require an unani- 
mous verdict. Minneapolis & St. L. R. Co. v. 
Bowlders, 36 Sup. Ct. 595. 

It was claimed by the railroad company 
that the constitutional limitation of the Sev- 
enth Amendment for a unanimous jury in fed- 
eral courts “applies to Congress so as to pre- 
vent that body from creating a court and giv- 
ing it power to act free from the restraint of 
the amendment, it must also apply, unless the 
substance is to be disregarded and the shadow 
be made controlling, to the power of Con- 
gress to create a right and leave the power 
to enforce it in a forum to which the con- 
stitutional limitation is not applicable.” 

As to this contention, the Chief Justice says: 
“But this again enlarges the Amendment by 
causing it not merely to put a limitation upon 
the power of Congress as to the courts, con- 
stitutional or otherwise, which it deems fit to 
create, but to engraft upon the power of Con- 
gress a limitation as to every right of every 
character and nature which it may create, or, 
what is equivalent thereto, to cast upon Con- 
gress the duty of subjecting every right cre- 
ated by it to a limitation that such right shall 
not be susceptible of being enforced in any 
court whatever whether created by Congress 
or not, unless the court enforcing the right 
becomes bound by the restriction which the 
Amendment establishes.” 

The court goes on to say that the contention 
applies only, as urged, to courts authorized to 
enforce purely federal rights as being pro hac 
vice federal courts. Then he says: “If this 
principle were well founded, the converse would 
also be true and both federal and state courts 





would, by fluctuating hybridization,.be bereft 
of all real, independent existence.” 

We must confess, the Chief Justice has us 
in the air in his argumentation, and all 
the while, we are impressed with the thought, 
that the constitution was regarding the right 
to have facts decided by a common law jury 
as a fundamental right, certainly to be pre- 
served as to every right secured by federal 
law. What real difference does it make what 
tribunal passes upon that right, as long as it 
acts under federal authority? 

As the case stands, a state court vested by 
Congress with the right to dispose of this 
question of fact, applies state law, and not fed- 
eral law, to such disposition and in doing so 
violates federal law. But for Congress. the 
state courts could do nothing whatever and yet 
in doing anything they follow state law. 





JURISDICTION—ACTIONS BY OR 
AGAINST FEDERAL CORPORATIONS.—By 
Act of Congress of Jan. 28, 1915; it is provided 
that “no court of the United States shall have 
jurisdiction of any action or suit by or against 
any railroad company upon the ground that 
said railroad company was incorporated under 
an Act of Congress.” In applying this act, by the 
Supreme Court, to a suit by corporation whose 
charter antedated the Act of Congress, the 
contention was that all that was “intended” by 
the iaw was to eliminate the mere creation of a 
railroad corporation under an Act of Congress 
as a ground for regarding the suit as arising 
under the laws of the United States” was re- 
jected. Bankers’ Trust Co. v. Texas & Pacific 
Ry. Co., 36 Sup. Ct. 569. 

The court says as to that contention that: 
“In this there is an evident misapprehension of 
what constitutes incorporation, as also the real 
basis of the jurisdiction affected. A corpora- 
tion is never merely created. Being artificial, 
possessing no faculties or powers save such as 
are conferred by law, and having in legal con- 
templation no existence apart from them, its 
incorporation consists in giving it individuality 
and endowing it with faculties and powers 
which it is to possess. It is upon this theory 
that the decisions have proceeded. The ruling 
has been that a suit by or against a federal 
corporation arises under the law of the United 
States, not merely because the corporation owes 
its creation to an Act of Congress, but because 
it derives all of its capacities, faculties and 
powers from the same source.” 

It is said that by the Act of Jan., 1915, the 
fact of the derivation of power from a federal 
source becomes “a negligible factor” for jur- 
isdictional purposes and a statutory court with 








ee CENTRAL LAW JOURNAL 








no jurisdiction other than that expressly con- 
ferred has no jurisdiction as to a federal cor- 
poration as such. 

The court also says that such a corporation 
being merely a citizen of the United States and 
not a citizen of any state, a suit by or against 
it cannot involve a controversy between citi- 
zens of different states. Possibly this shutting 
the door of the Federal courts against con- 
gressional corporations may make some of them 
wish to surrender their charters. At all events, 
it tends to show how utterly insufficient should, 
in fact, be deemed affidavits for removal filed 
by many foreign corporations. If a federal 
corporation presumptively may obtain a fair 
trial in a state court, a fortiori may it be sup- 
posed there is no need for a corporation of 
another state to flee to federal courts for pro- 
tection. 








RECENT DECISIONS IN THE BRITISH 
COURTS. 





It is a feature of English company law that 
it permits companies to refuse to enter on 
their share registers any notice of a trust; the 
names of the trustees are entered but they are 
regarded as holding in their own individual 
right and not as for any third party or in any 
fiduciary capacity. A very important decision 
(Makereth and another v. Wigan Coal & Iron 
Co. [The Times of 18 May, 1916, and Solicitors’ 
Journal, Vol. 60, page 5081), has just been is- 
sued on the question what effect this has on a 
company’s right of lien on shares which in the 
knowledge of its officials are trust property, 
but as to which there is no marking in the 
register indicating any trust. 

The facts of the case need not be detailed 
at length. The court was amply satisfied on 
the evidence that the shares in question be- 
longed to trustees for persons interested under 
a will; that in 1910 the company had -notice 
of that fact; and that in 1912, when. one of 
the trustees gave a charge to the company on 
the shares for his personal debt, it had not 
escaped the memory of the company’s officers, 
that the shares were the property of trustees, 
and consequently that the charger’s interest in 
them was one of trust and not of absolute 
property. 

As regards a private person, there would 
be no question but that if he, with the same 
knowledge that the defendant company had, 
took a charge on a trust estate for a debt of 
one of the trustees he would take with notice 
of a breach of trust, and therefore could not 
set up the charge against the beneficiaries. 





But then the question here was, whether the 
company could be held to be in a better po- 
sition than a private individual, so that, not- 
withstanding its knowledge that the. shares 
were held in trust, it was able to assert against 
the beneficiaries, a lien or charge on the shares 
for the private debt of one of the trustees. 


In giving judgment, Mr. Justice Peterson 
was not much assisted by any decision of the 
English courts. In several cases it had been 
stated generally that a company need not take 
notice of trusts, but these dicta had reference 
to the obligation of companies in registering 
transfers. In other cases again general obser- 
vations had been made that companies were 
liable to be affected with notice of the interest 
of a third party. The only decision precisely 
in point, however, was one by the Court of Ap- 
peal in Ireland, Reardon v. The Provincial 
Bank of Ireland (1896) 1 Ir. Rep. 532. With 
the judgment in that case, Mr. Justice Peter- 
son agreed and held that neither by the statute 
nor by its articles was the company protected, 
in face of the notice that the shareholder was 
not the beneficial owner of the shares, and that 
accordingly it was wrong in asserting a lien 
against the beneficiaries. 


The common law rule that executory con- 
tracts entered into before the war are avoided 
on the outbreak of hostilities; while executed 
pre-war contracts (i. e., where one party has re- 
ceived the whole consideration but still has to 
perform his promise) are suspended during 
hostilities, though apparently simple, is prov- 
ing very difficult of application, for commercial 
contracts are often complex things, making 
it hard to say whether the war has put an 
end to them or merely postponed their ful- 
fillment. 


There is thus always the possibility that a 
contract entered into with an enemy Uprior to 
the war is not dissolved but only suspended, 
and that on the conclusion of hostilities a claim 
for performance or, failing that, damages for 
breach might be made. The prolonged dura- 
tion of the war has accentuated the difficulty; 
therefore, Parliament has thought it necessary 
to give some means of guidance to those in- 
volved in such contracts, and the Legal Pro- 
ceedings against Enemies Act, 1915, enables 
British subjects to apply to the court ‘for a 
declaration whether or not any contract with 
an enemy to which the applicant is a party has 
been dissolved or not. If the court declares the 
contract at an end, then the British contract- 
ing party is clear of all future claims; if the 
decision is that the contract still subsists, 
being suspended till the end of the war, then at 
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any rate he knows how he stands-and can ar- 
range his affairs accordingly. 

This procedure, in addition to its practical 
helpfulness to business men, will obviously 
have the effect of enabling the courts to de- 
velop the principles of the law as to the dis- 
solution or subsistence of enemy contracts now, 
instead of having to do so at the end of the 
war. It is important to see how the judges 
are viewing the matter, and we refer to two 
somewhat leading cases for that purpose. In 
Zine Corporation, Lim. v. Hirsch (1916) 1 K. 
B. 541, an English -ompany had, some years 
prior to the commencement of the war, ent- 
ered into a contract with certain persons in 
Germany to sell to the latter the whole of the 
English company’s production of zinc concen- 
trates at their mine in Australia. The period 
covered by the contract was ten years, and the 
amounts of the yearly supplies were indicated. 
The contract provided that in the event of 
force majeure, or any other cause beyond the 
control of the parties, preventing or delaying 
the carrying out of the contract, the agreement 
should be suspended during the continuance 
of any such disability. The Court of Appeal 
did not think it necessary to state expressly 
whether or not this suspension clause covered 
the contingency of war; but held that, even 
assuming it did, the effect of the prohibition 
against the British company disposing of the 
materials to any other person would be to re- 
strain the company from using its resources 
for the benefit of the nation, and on that ground 
alone the contract became illegal as from the 
commencement of the war, and was therefore 
dissolved as from that time. Commenting on 
that decision a writer in The Law Times points 
out that the test of whether or not the con- 
tinuance of a contract is prejudicial to the 
interests of the state may, in the event of the 
prolongation of the war, lead to the dissolution 
of every contract between British subjects and 
alien enemies, for every such contract may 
be said, in a sense, to be prejudicial to the 
interests of the state. : 

Another judgment also embodying a compre- 
hensive principle is that of Mr. Justice Row- 
latt in Distington Haematite Iron Co. (1916) 
W. N. 117. He held that a contract is dissolved 
if a postponement of performance involves the 
alteration of the contract itself. That ruling 
should appeal to the business man as being 
concise and practical. In other words, unless 
the contract can subsist in every particular 
notwithstanding suspension, then it is further 
dissolved. Here again the effects of the deci- 
sion are very far-reaching. It is difficult even 
to imagine a contract that could, in these days 





of social and economic change, subsist for a 
long period unaffected in some particular. Ob- 
viously, this criterion also makes for dissolu- 
tion of enemy contracts. 
DonALD MacKay. 
Glasgow, Scotland. . 








LIABILITY FOR INJURIES CAUSED 
BY SKIDDING AUTOMOBILES. 


Introductory.—There are dangers con- 
nected with the use of an automobile in the 
public highways not incident to the use of 
horse-drawn vehicles. By reason of its 
power, speed, weight and _ peculiar con- 
struction, it is capable of doing great dam- 
age and inflicting great injury if not care- 
fully and capably handled. No other ve- 
hicle has the dangerous combination of 
speed and weight that the automobile has; 
and it is this combination that renders it 
extremely dangerous to other travelers in 
the highways when it is negligently oper- 
ated, or when it gets beyond the complete 
control of its driver. 

The automobile is more likely to skid to 
a dangerous extent on a smooth or slick 
pavement than any other vehicle. This char- 
acteristic is well known to all users of the 
machine, and must be taken into considera- 
tion in exercising reasonable care for the 
safety of others. When the condition of 
streets is such that automobiles are likely 
to skid, thereby becoming a menace to other 
travelers, owners thereof must take reason- 
able precautions to guard against inflicting 
injury in this manner, by adopting appli- 
ances that have proved practicable as a pre- 
ventive of skidding. Failure to exercise 
reasonable care in this respect may charge 
an owner with negligence, although at the 
time of an accident he may make use of 
every facility at hand, and do everything 
in his power to avoid inflicting injury. 

These precautions are required’ to be 
taken only in view of the condition of the 
highways at the time, and conditions that 
ordinarily arise in the operation of auto- 
mobiles on highways in that condition, An 
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owner wouid not be liable for failure to 
guard against conditions that he could not 
reasonably foresee. 

“If the jury should find that in conse- 
quence of the size of the machine, the con- 
dition of the pavement and the motive pow- 
er used, the machine could not be controlled 
so as to prevent an accident of this kind, 
there was a question for the jury as to the 
defendant’s negligence. If they should find 
that it was negligence for the defendant to 
use such a machine in the prosecution of its 
business so that a person lawfully on the 


sidewalk is mowed down by it in conse- } 


quence of its operation which could not, 
by the exercise of due diligence, be so regu- 
lated that it could be kept from the side- 
walk, causing injury to people there, the 
defendant would be liable.’ 

Turning Quickly in Emergency.—The 
plaintiff was driving her automobile, at 


about 6:30 o’clock on an October evening, 
about three feet from the curb on the right 
hand side, and was driving in a careful and 


lawful manner, when her machine was 
struck by an automobile of defendant, 
driven by its chauffeur. There was a ver- 
dict for defendant, and plaintiff appealed, 
alleging error in the trial court’s refusal to 
direct a verdict in her favor. It appeared 
from the evidence, however, that the de- 
fendant’s automobile was being driven 
along the right hand side of the street, in 
the opposite direction from that in which 
plaintiff was driving; that it was about 
six feet from the right curb, and going 10 to 
15 miles an hour; that an electric car, with- 
out lights and without warning, backed out 
of.an alley in front of defendant’s machine ; 
that defendant’s chauffeur saw the car sud- 
denly loom up ahead, applied his brakes and 
attempted to make a quick turn to the left 
to go around the rear of the car; that the 
pavement was wet and slippery because of 
the weather, and the rear wheels of his 
automobile skidded to the right, striking the 
right rear wheel of the electric car, at sub- 
stantially the same moment the front of de- 


(1) Philpot v. Fifth Avenue Coach Co., 142 
App. Div. (N. Y.) 811 (1911). 





fendant’s car collided with plaintiff's ma- 
chine. The verdict was sustained, the court 
holding that the statute requiring all ve- 
hicles to keep to the right of the center of 
the street, was not applicable to these facts, 
and, consequently, that defendant had not 
violated the law of the road.” 

Defendant’s motor omnibus was proceed- 
ceeding along a road, which was in a greasy 
condition, at a rate of 8 or 9 miles an hour. 
Plaintiff, who was a small boy, and another 
boy, stepped off the pavement into the 
street at a distance of 4 or 5 feet in front 
of the omnibus. In order to avoid run- 
ning over the. boy the driver steered the 
omnibus to one side, threw off the power, 
applied the brakes and locked the rear 
wheels, with the result that the omnibus 
skidded, and the side thereof struck the 
plaintiff. The jury found that there was 
no negligence on the part of the driver, but 
disagreed on the question whether or not 
the omnibus constituted a nuisance. 

In this respect it was said by Vaughan 
Williams, L. J.: “There is no evidence in 
this case to lead us to suppose that there 
would have been any skidding by this mo- 
tor omnibus in ordinary circumstances or 
that the skidding was due to the construc- 
tion of the omnibus, or to its user upon a 
greasy road. The boys ran into the road 
in front of the omnibus, and the driver, in 
order to save the life of the plaintiff, had 
to put on the brakes suddenly and vioientiy. 
The skidding was entirely the result of that 
violent application of the brakes, which 
would have been entirely unnecessary but 
for the position in which the boy had placed 
himself. It was only in order to avoid in- 
juring the plaintiff that the driver put on 
the brakes. In these circumstances it 
seems to me that there was no evidence 
that this omnibus was a nuisance, and that 
the question ought not to have been left to 
the jury.”* 


(2) Chase v. .Tingdale Bros., 127 Minn. 401 
(1914). 

(3) Parker v. London General Omnibus Co., 
101 L. T. 623, 74 J. P. 20, 26 T. L. 18, 53 Sol. Jo. 
867, 7 L. G. R. 1111 (1909), aff’'g 100 L. T. 409, 
73 J. P. 283, 25 T. L. 429. 
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Turning Out of Wet Car Tracks.—A 
boy about 5 years of age was standing on 
a sidewalk when an automobile operated 
by defendant suddenly left the roadway 
and, running with great force upon the 
sidewalk, struck and forced him against a 
building, causing injuries from which he 
died. There was evidence that the ma- 
chine was being driven in a street railway 
track; that water was running in the track, 
and the surface of the street in the vi- 
cinity was wet and slippery; that, without 
slackening but with increased speed, de- 
fendant turned to get off the track; that the 
car skidded on the rails and passed upon 
the sidewalk. The type of car and the tes- 
timony of the expert called by the plaintiff 
warranted a finding that by reason of their 
diameter the tires adhered tenaciously to 
the groove of the track, and, if an attempt 
were made to turn out, the tendency of the 
car, even with a dry track, would be to 
twist around and run onto the sidewalk, 
while with a wet rail the tendency to move 
laterally, and of the rear wheels to cling 
to the track, would be greatly increased. 
The defendant testified that he had been 
running an automobile about eight months, 
and never before on the street where the 
accident occurred. 


It was held that the case was for the 
jury ; that the jury properly were permitted 
to pass upon the question whether from his 
experience as shown by his testimony the 
defendant’s conduct in the operation of the 
car in running in the groove of the track, 
and in applying increased power when try- 
ing to turn therefrom, was that of the ordi- 
narily prudent driver acting under like con- 
ditions.‘ 

Due to Oily Condition of Road.—One 
who was injured while a passenger in a 
public motor omnibus brought suit to recov- 
er therefor. alleging, first, negligence in the 
operation of the vehicle whereby it was 
driven against a electric light standard, and, 
second, negligence in placing on the high- 





way a dangerous vehicle which was liable 
to become, and did in fact become, uncon- 
trollable owing to the slippery condition of 
the road, and which, on that account, con- 
stituted a nuisance. The trial court permit- 
ted the case to go to the jury only on the 
second ground. The injury occurred when 
the omnibus skidded against the standard. 
There was a verdict for the plaintiff, which 
the trial judge set aside and entered judg- 
ment for defendant. In the course of his 
opinion the judge stated that it was not 
suggested at the trial that the defendant 
company used an imperfectly constructed or 
wrongly designed vehicle, or that the ¢om- 
pany had omitted to use any known con- 
trivance or take any proper precaution to 
prevent skidding. The accident occurred 
while the omnibus was traveling about five 
miles an hour, and was due to the oily con- 
dition of the road. As there was no ques- 
tion of any defect in this particular ve- 
hicle, and as the question considered by 
the jury was whether, in view of the fact 
that motor omnibuses and other motor pro- 
pelled vehicles have a tendency to skid on 
slippery roads, it was negligence on the part 
of defendant, which had knowledge of this 
tendency to skid, to place in service a ve- 
hicle likely to become uncontrollable in slip- 
pery conditions of the road, it was found 
that there was no evidence of negligence 
having regard to the fact that motor omni- 
buses had been run in the streets for years.® 
Due to Excessive Speed.—While stand- 
ing on the sidewalk at a street corner, plain- 
tiff was knocked down and run over by de- 
fendant’s automobile. The defendant had 
ten years’ experience in driving his own 
car. The car in question was new, of 48 or 
50 horsepower, in perfect condition, and 
equipped with the latest anti-skid and 
safety appliances. Defendant was going 
west on a wide street, in which were two 
car tracks, during daylight, with his car 
straddling the north rail, and when about 
100 feet from the cross street he sought to 


(5) Wing v. London General Omnibus Co., 
191 L. T. 411 (1909), K. B. 652 (1909), rev’g 100 





(4) Williams v. Holbrook, 216 Mass. 239 
(1913). 
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turn his car so as to utilize the street be- 
tween the car track and the curb, which 
space was about 18 feet wide and paved 
with asphalt. The weather was muggy and 
the road was slippery. In turning from the 
track the front wheel crossed the rail in 
safety, but the rear wheel caught and the 
whole body of the car skidded at right an- 
gles to the track, mounted the curb, and, as 
described by defendant, “both side wheels 
were up and the car was standing in its 
proper direction. It really made what 
looked like a flying jump.” While in this 
position, the car moved forward about 
seven feet, knocked the plaintiff down, ran 
over her, and was stopped by running 
against a heavy iron plug. Defendant stated 
that he was going “very slow,” at 8 or 10 
miles an hour, and that he had the car un- 
der perfect control when he turned from 
the track. The driver of a wagon testified 
that the defendant “came along -the car 
track, and shot in ahead of me—he was go- 
ing at a pretty good rate.” 


There was judgment for plaintiff, which 
was affirmed on appeal, the court holding 
that, “Every reasonable deduction to be 
drawn from the defendant‘s own testimony 
leads to but one conclusion, that the acci- 
dent. was entirely due to the speed of the 
car when it left the car rail to occupy the 
wet asphalt.” Continuing the court said: 
“His experience and the conditions he faced 
required him to exercise special care at that 
time. He did not slacken his speed, and his 
idea of what was perfectly safe, and very 
slow, was demonstrated to be an unsafe 
standard of his duty. The rate of 8 to 10 
miles an hour is generally a prudent one, 
but conditions may, and frequently do arise 
where it is an imperative duty to come to a 
full stop. The jury were fully warranted 
in concluding that when the defendant left 
the car track, with his heavy car going at 
the admitted speed, to occupy a wet asphalt 
roadway, he was negligent to a degfee bor- 
dering on recklesness. An inanimate body 
of the weight of a heavy automobile, will 





not take a ‘flying jump’ over a curb onto a 





pavement unless propelled by exceptional 
force.””® 

The plaintiff's intestate was walking 
along the sidewalk on the easterly side of 
a public street, in the exercise of due care, 
when an automobile driven by one of the 
defendants ran upon the sidewalk behind 
him and struck him with such force that he 
died almost immediately. There was evi- 
dence that the street was wide, straight, 
level and dry; that no othet vehicles were 
in the highway, and it was a clear morning ; 
that the automobile was being driven 18 to 
25 miles an hour; that after going upon 
the sidewalk the car ran 30 or 40 feet, with 
no diminution of speed, before it struck the 
deceased ; that there was some trouble with 
the engine that caused it to “skip” when 
running at low speed, but that this did not 
interfere with the operation of the brake or 
of the steering gear. There was evidence 
from which the jury could find that if the 
automobile had been under proper control 
it could have been stopped after its tires 
exploded—which occurred when it struck 
the curb—and before it reached deceased ; 
and that it was due in whole or in part to 
excessive speed that the automobile skidded 
against the curb and caused the tires to 
burst and the car to leave the roadway. A 
verdict for the plaintiff was sustained.’ 


Collision of Autos Causing Injury to 
Third Person—Defendant M was driving 
his automobile in a westerly direction on 
the north side of a city street, and defend- 
ant K was following a short distance. be- 
hind, and on the south side of the street. 
There was evidence in behalf of plaintiff 
that M was driving about 5 or 6-miles an 
hour; that K’s car was a large, heavy one; 
that just before reaching an _ intersecting 
street K quickened his speed, and when he 
reached the intersection he was running 
very fast; that when M reached the inter- 
section he first bore a little to the north and 


(6) Van Winckler vy. Morris, 46 Pa. Super. Ct. 
142 (1911). 


(7) Roach v. Hinchcliff, 214 Mass, 267, 101 N. 
E. 383 (1913). 
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then turned to the south, this to avoid the 
street railway track; that neither gave any 
warning of his approach to the crossing; 
that K knew that M was in front, but M 
did not know that K was following him; 
that when M turned towards the south 
there was a collision of the automobiles, 
which caused M’s machine to be thrown 
about 30 feet, and K’s machine to skid to 
the sidewalk, striking and killing the plain- 
tiff’s intestate, who was standing on the 
sidewalk. K testified that as he neared the 
crossing he slowed up; that M turned as if 
to go north on the intersecting street, and 
that he (K) turned to the left or south to 
get by him; that when he had run almost 
even with M’s machine, the latter suddenly 
turned and struck the front wheels of his 
machine with such force as to knock the 
steering wheel out of his hands, which 
caused him to lose control of the machine. 
There was judgment against both defend- 
ants, and M appealed. 

It was held that if there was any defect 
in plaintiff’s proof, the testimony of K was 
sufficient to make out the case against M.* 


Racing Car Skidding from Course.— 

The plaintiff, a boy between 15 and 16 
years of age, was viewing an automobile 
race which took place on certain public 
highways. He took up a position where 
there was a sharp turn in the road followed 
by the automobiles, and at the mouth of a 
road which branched off at this point. 
While so situated the defendant’s car was 
driven along this part of the course, and 
in making the turn it skidded a consider- 
able distance, striking and injuring the 
plaintiff. The evidence justified a finding 
of negligence on the part of defendant’s 
driver, but it was held that the plaintiff 
was precluded from recovery by his con- 
tributory negligence. 

It appeared that plaintiff was somewhat 
familiar with the use of automobiles, and 
knew their tendency to skid when rounding 
a curve at a high rate of speed; that he 


(8) Matlack v, Sea, 144 Ky. 749, 139 S. W. 930 
(1911). 





had observed during the progress of the 
race that every car as it passed around this 
curve had skidded more or less, and he es- 
timated that he had seen this happen during 
this race about a hundred times; that the 
place of view he selected was one of the 
most dangerous in case a car skidded or 
was deflected from its course while making 
the turn; that plaintiff knew of this danger 
from his own experience, and had been cau- 
tioned by his father not to stay at the 
mouth of the road in question, because the 
position was dangerous ; that he was cross- 
ing the mouth of this branch road when he 
observed defendant’s car approaching at a 
high rate of speed about 400 or 500 feet 
distant ; that he proceeded across the road 
without paying any further attention to the 
car, which skidded in trying to round the 
curve and struck him when he was about 
half way across the road. The plaintiff’s 
negligence was held to be affirmatively es- 
tablished.® 


Breaking Lamp Post on Sidewalk.—It 
has been held in England that where a lamp 
standard, erected about 14 inches from the 
curb by the plaintiff, was broken by de- 
fendant’s omnibus, which skidded against 
it, the defendant could not raise the ques- 
tion of the plaintiff’s right to erect or main- 
tain the standard on the sidewalk, and that 
the fact that a vehicle which, in ordinary 
circumstances. confined itself to the road- 
way, knocked down a permanent structure 
on the sidewalk, was evidence upon which 
a jury might come to the conclusion that 
there was negligence on the part of the 
driver.?° 


A lamp standard belonging to plaintiff 
and which stood on the pavement in front 
of a music hall was broken by one of de- 
fendant’s motor-buses skidding against it. 
On the day of the accident the roads were 
greasy, and the trial judge found that the 
driver was guilty of no personal negli- 


(9) Baldwin v. Locomobile Co., 143 App. Div. 
(CN. Y.) 599 (1911). 

(10) Walton & Co. v. Vanguard Motorbus Co. 
(K. B. Div.), 25 T. L. Rep. 13 (1908). 
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gence; that it was a well-known fact that 
in certain conditions motor-omnibuses were 
liable to skid, and that when they did so it 
was impossible to control them. The judge 
accordingly held that the defendant was lia- 
ble for placing a nuisance on the highway 
and for negligently using the highway, and 
entered judgment for the plaintiff. On ap- 
peal to the King’s Bench Division the 
judgment was allowed to stand." 

Evidence of Negligence-——The mere 
skidding of an automobile is not an occur- 
rence of such uncommon or unusual char- 
acter, that, unexplained, it can be said to 
furnish evidence of negligence in the opera- 
tion of the car.” 

Where a passenger in a public motor- 
omnibus was injured by the skidding of the 
vehicle against an electric light standard, 
and there was no claim or indication that 
the accident was due to any defect or insuf- 
ficiency in the vehicle itself, the claim being 
that the omnibus company was negligent in 
sending out a vehicle likely to skid and be- 


come unmanageable on greasy roads, it was 
held that the happening of the accident did 
not raise a presumption of negligence on the 


part of the company. In part it was said, 
in the leading opinion in this case: “No 
doubt the mere fact of the accident may be 
prima facie evidence of negligence when the 
accident itself is evidence of a defect in the 
particular carriage; but I do not think that 
an accident resulting from the tendency of 
motor-omnibuses, however well constructed 
and designed, to skid is any evidence of 
negligence or of nuisance.’ 

It has been held that, where an automo- 
bile was traveling at an ordinary rate of 
speed, the act of the chauffeur in applying 
the brakes to reduce the speed was not 
evidence of negligence; although the evi- 
dence showed that with the pavement in 
the condition that existed at the time in 


(11) Gibbons v. Vanguard Motorbus Co., 25 
T. L. Rep. 14 (1908). 

(12) Williams v. Holbrook, 216 Mass. 239 
(1913); Philpot v. Fifth Avenue Coach Co., 142 
App. Div, (N. Y.) 811 (1911). 

(13) Wing v. London General Omnibus Co., 101 
L. T. 411 (1909), 2 K. B. 652 (1909). 





question, skidding was likely to result from 
an application of the brakes. “If the chauf- 
feur had not attempted to regulate the 
speed of the omnibus by the application of 
the brakes, there would be a question as 
to whether the speed was not evidence of 
negligence.”* C. P. Berry. 
St. Louis, Mo. 


(14) Philpot v. Fifth Avenue Coach Co., 142 
App. Div. (N. Y.) 811 (1911). 








TELEGRAPHS AND TELEPHONES— 
AGENCY. 


MT. GILEAD COTTON OIL CO. v. WESTERN 
UNION TELEGRAPH CO. 


Supreme Court of North Carolina. May 31, 
1916. 


89 S. E. 21. 


Where plaintiff sent a message offering to 
buy cotton seed at $20, but the telegraph com- 
pany delivered to the addressee a message offer- 
ing to buy at $22, plaintiff was not bound by 
such act and would not be compelled to accept 
the cotton seed at $22, since the company was no 
more his agent than that of the addressee. 


The action was to recover damages caused 
by erroneous transmission of a telegram, mak- 
ing an offer for purchase of cotton seed. On 
the testimony, the court ruled that plaintiff's 
recovery was restricted to nominal damages or 
amount tendered therefor by defendant, to-wit, 
41 cents. Judgment for this amount, and 
plaintiff excepted and appealed. 

HOKE, J. The evidence tended to show 
that on October 1, 1914, plaintiff, doing busi- 
ness at Mt. Gilead, N. C., delivered to defend- 
ant company for transmission to John Kearns, 
at Wagram, N. C., a message offering $20 per 
ton for cotton seed, and requiring immediate 
acceptance; that, under the arrangement be- 
tween plaintiff and Kearns, the latter was to 
buy the seed at his own price and sell to 
plaintiff at the price offered; that the message 
was erroneously delivered, “twenty-two,” in- 
stead of twenty, making an error of $2 per 
ton; that, acting on the erroneous message, 
Kearns bought or contracted for immediate de- 
livery of four carloads of seed, part of which 
were in the cars at Wagram, when the plain- 
tiff’s agent and manager, having occasion next 
day to go to Wagram and ascertaining that the 
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mistake had occurred, countermanded the or- 
der as to further purchases, paid Kearns for 
the seed already bought or contracted for, at 
the price of $22, and brought suit against the 
company, claiming as damage the excess of 
$2 per ton, paid or contracted for by Kearns, 
by reason of the mistaken message; the dam- 
ages so estimated amounting to $220.34. 

(1) On these, the facts cniefly relevant, we 
are of opinion that his honor correctly held 
that plaintiff could only recover nominal dam- 
ages or the amount for which judgment had 
been tendered by defendant of 41 cents. There 
is much contrariety of decision on the question 
whether a telegraph company may be properly 
considered the agent of a sender so as to bind 
him by a contract made in his name or for his 
benefit by reason of a message which has been 
erroneously transmitted. In this jurisdiction, 
it is held that the company, in such case and 
to that extent, is not the agent of the sender; 
that the latter is not bound by the terms of the 
erroneous message, and, unless otherwise in 
default, may not be held responsible for the ef- 
fects of it. Pegram v. Telegraph Co., 100 N. C. 
28, 6 S. E. 770, 6 Am. St. Rep. 557. The position 
has the support of authoritative and well-con- 
sidered cases in other jurisdictions (Pepper v. 
Tel. Co., 87 Tenn., 554, 11 S. W. 783, 4 L. R. A. 
660, 10 Am. St. Rep. 669; Shingleur v. Tel. Co., 
72 Miss. 1030, 18 So. 425, 30 L. R. A. 444, 48 Am. 
St. Rep. 604; Strong v. Tel. Co., 18 Idaho 389, 
109 Pac. 910, 30 L. R. A. [N. S.] 409, Ann. Cas. 
1912A, 55), is said to be in accord with the Eng- 
lish and Canadian decisions on the subject, and 
in a recent work on electricity, after a full dis- 
cussion of the subject, it is approved by the au- 
thors as the better rule (Joyce on Electricity 
[2d Ed.] § 907). It is said by some of the text- 
writers that the opposing position is supported 
by the weight of authority in the American 
courts; a statement that is examined and com- 
batted successfully we think, by Judge Folkes, 
in his learned and forcible opinion in Pepper’s 
Case, to which we have heretofore referred. 
‘The American cases which uphold the view 
that the company is to be properly consid- 
ered the sender’s agent for the purpose and to 
the extent indicated are made to rest chiefly 
on the proposition that, as the sender first re- 
sorted to this means of communication, he 
should be held to bear the loss arising from 
the company’s negligent breach of duty; but 
this, to our minds, is very far from satisfac- 
tory. As a matter of fact, we know that 
neither the sender nor the addressee has any 
control over the operations of the company or 
its methods. Both are equally aware of its lia- 
bility to mistakes and the extent of them, and 





both have equay opportunity to verify the mes- 
sage by repetition, etc., and it seems to us that 
the doctrine which undertakes to hold the sen- 
der liable under the ordinary principles of 
agency is unsound, and that the position as it 
prevails with us and which considers the com- 
pany as a public service agency, acting, in the 
respect suggested, independently of either, has 
the better -.reason, and certainly, as now ad- 
vised, we have no present disposition to ques- 
tion it. This, then, being in our opinion the 
correct principle, on the facts as presented in 
the record, his honor correctly held that plain- 
tiff was restricted to nominal damages. 
not at all clear that any of the seed had been 
delivered when the mistake was discovered, 
but, if it were otherwise and four carloads of 
seed were then in the cars at Wagram ready 
for shipment, these seed, purchased at $22 per 
ton, were not the seed that plaintiff had or- 
dered, and he had then the legal right to re- 
ject and return them to addressee of the mes- 
sage. The latter could have recovered of the 
company the damage incident to their culpable 
mistake, but plaintiff, having with full notice 
elected to take the seed at the higher price 
when not legally obligated to do so, has there- 
by entered into a new contract concerning 
them and is not now in a position to sue the 
company because of its breach of contract 
with him. 

(2) It is the recognized position that, in case 
of breach of contract or of tort, the injured 
party must do what reasonable business pru- 
dence required to minimize his damage (Ho- 
cutt v. Tel. Co., 147 N. C. 187, 60 S. E. 980; 
Bowen vy. King, 146 N. C. 391, 59 S. E: 1044; Ti’- 
linghast v. Cotton Mills, 143 N. C. 268, 55 S. E. 
621; Railroad v. Hardware Co., 143 N. C. 54, 
55 S. E. 422; and a fortiori where, in such 
case, the injured party, the plaintiff in this 
instance, has voluntarily paid the higher price 
for the seed when he was not compelled to do 
so, he has no legal right to insist on such pay- 
ment as an element of damage. It may be that 
if, before the mistake was discovered, plaintiff 
had received and disposed of the seed, and 
conditions were such that he had no means 
of recoupment for his loss, a case might be 
presented for recovery of such damages, as 
naturally arising from the company’s breach 
of contract; but no such case is presented in 
this record, the facts showing that the seed or 
a portion of them were then in the cars at 
Wagram and the remainder subsequently de- 
livered and voluntarily taken over, as stated, 
by plaintiff at the higher price. 

(3) It was insisted for plaintiff that he was 
in any event entitled to recover for certain 
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money expended as incident to his trip to Wag- 
ram and his effort to avoid the effects of the 
mistake in other localities; but we are unable 
to see that the trip to Wagram was in any way 
due to the erroneous message, or that plain- 
tiff’s efforts in reference to the effect of the 
message in other localities had any legal or 
sufficient connection with the defendant’s de- 
fault as to constitute a legitimate element of 
damages. 

There is no error in the record, and the 
judgment below must be affirmed. 

No error. 


Note.—Agency vel non of Telegraph Company 
in Transmission and Delivery of Message-——The 
instant case enforces the early rule declared by 
English and Scotch courts, which rule was based 
on the fact that the telegraph was under gov- 
ernmental control and actually operated in con- 
nection with the post-office department. As the 
government could not be held liable for its negli- 
gence, errors or mistakes, neither might its sub- 
ordinate agencies. This idea, however, has no 
very great vogue in this country as to subordinate 
agencies except when they are performing purely 
governmental duties, though it might be said to 
be a governmental duty for its telegraphic de- 
partment to transmit messages correctly. In this 
country there is little question of the responsibility 
of a telegraphic company for negligence in the 
transmission of messages, whether they cause in- 
jury to sender or sendee. It has been said it 
occupies the position of an “independent prin- 
cipal,” the case so saying, ruling as the instant 
case as to lack of agency. Shingleur v. W. 
Tei. Co., 72 Miss. 1030, 18 So. 425, 30 L. R. A 
444, 48 Am. St. Rep. 604. 

There is much American authority against the 
view taken by the instant case. Thus in Thomp- 
son on Law of Electricity, § 482, it is said: “The 
party who originally sends an order by telegraph 
makes the telegraph company his agent for its 
transmission and delivery, and as between him- 
self and the person to whom it is addressed, he 
is bound by the message as delivered.” 

Joyce on Electricity, § 907, issued 17 years 
later than Mr. Thompson’s work, says: “We 
must confess that we believe there can be no 
logical deduction from the various principles in- 
volved, as to what should be the rule. The de- 
termination must contain some element of what is 
called a ‘moral’ ground, or must be an arbitrary, 
absolute one. 
the Tennessee and Mississippi cases (in accord 
with instant case), but admit there i is much force 
in Judge Thompson’ s conclusion.” 

The opposing view appears in W. U. T. Co. 
v. Shotter, 71 Ga. 760, where it was said: 
“Whether the telegraphic operator be the agent 
of the sender of a dispatch, so as to bind him, 
is a debatable question in the courts, the English 
authorities being to the effect that he is not; 
and the American mainly that he is. We agree 
with the American doctrine, at least to the extent 
that commercial transactions being now conduct- 
ed to so great an extent through the telegraph, 
a merchant would lose business and credit if he 
did not settle in accordance with the offer actually 


made, though by mistake of the agency he used 


We favor, however, the rulings in‘ 





to convey it, and when he does so settle in good 
faith, and is induced to do so by the negligence 
of the telegraphic company, through its servants, 
that company should respond to him in damages, 
whether absolutely bound by his contract or not.” 
It is conceivable that this might be held and yet 
the ruling be different if an offerer were sued 
for failure to deliver according to tenor of a 
message received. 

In Durkee y. Vt. C. R. Co., 29 Vt. 127, the suit 
was between two individuals, one the sender and 
the other addressee of a telegram and the ques- 
tion was, whether the telegram sent or that de- 
livered was evidence. Redfield, C. J., said: “In 
regard to the particular end of the line where 
inquiry is first to be made for the original, it 
depends upon which party is responsible for the 
transmission across the line, or in other words, 
whose agent the telegraph is. The first com- 
munication in a transaction, if it is all negotiated 
across the wires, will only be effective in the form 
in which it reaches its destination. In such case 
inquiry should first be made for the very dispatch 
delivered. In default of that, its contents may 
be shown by the next best proof. * * * But where 
the party to whom the communication is made 
is to take the risk of transmission, the message 
delivered to the operator is the orignal, and that 
is to be produced, or the nearest approach to 
it by way of copy or otherwise.” 

In Germain Fruit Co. v. W. U. T. Co., 137 
Cal. 508, 70 Pac. 658, 59 L. R. A. 575, the view 
of the court seemed to be that sender was re- 
sponsible for a telegram as delivered and the 
telegraph company responsible to him for misde- 
livery, but if the telegram as sent could not be 
taken as truly representing the price stated for 
merchandise, because the market plainly showed 
otherwise, the sender should sue the sendee and 
not the company.” This error in transmission 
was held not calculated to deceive either sender 
or sendee, and it was fraud in the latter to take 
advantage of it and something of an estoppel by 
the sender to settle according to its terms. 

In Stewart M. & Co. v. Postal Tel. Co., 131 
Ga. 31, 61 S. E. 1045, 18 L. R. A. (N. S.) 602, 
127 Am. St. Rep. 205, it is said that though the 
sendee may hold a sender of a telegram accord- 
ingly as it reads on delivery, he is not confined 
to this remedy, but also has his action against 
the company. 

Quite nearly all of the cases are where the 
telegraph company was being sued and only argu- 
mentatively is it held that the sender would be 
liable to sendee, but then it also has been held 
that the company being a public service corpora- 
tion is liable to whomsoever is injured by its 
negligence. . 








ITEMS OF PROFESSIONAL 
INTEREST. 


PROGRAM OF THE MEETING OF THE 
ALABAMA BAR ASSOCIATION. 








The thirty-ninth annual meeting of the Ala- 
bama Bar Association will be held in the Ma- 
sonic Theater in the city of New Decatur on 
Friday and Saturday, July 14th and 15th, 
1916. 
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The opening address will be made by the 
President, Mr. Charles S. McDowell, Jr., of 
Eufala. The annual address will be delivered 
by Hon. Newton D. Baker, of Ohio, on the sub- 
ject, “The Foundations of Law, Municipal and 
International.” 

The following addresses will also be read: 
“The State Judiciary,” by Mr. Turner Petty, of 
Huntsville, Ala.; “Political Judiciaries,” by Mr. 
Harry T. Smith, of Mobile; “Workmen’s Com- 
pensation Acts,” by Mr. LeRoy P. Percy, of 
Birmingham; “The Business of Making Laws,” 
by Mr. H. A. Bradshaw, of Florence; ‘The 
Legal Reform That is Worth While,” by Mr. E. 
W. Godbey, of Decatur; “Application of the In- 
terstate Commerce Act to Telegraph Com- 
panies,” by Mr. W. M. Williams; “Some Views 
on the Rule of Stare Decisis,’ by Hon. Wm. 
M. Lile, Dean of the Law School of the Univer- 
sity of Virginia; and “The Anti-Trust Act in 
the Light of Recent Decisions,” by Mr. W. C. 
Fitts. 

The usual committees will make their re- 
ports, together with the report of a special 
committee on Violation of the Code of Ethics 
and Law by Attorneys. The entertainment 
features of the meeting will be in charge of a 
local committee. 








HUMOR OF THE LAW. 





“You were pretty well pickled when I brought 
you in last night,” said the copper to the man 
who had been arraigned in city court. 

“Was 1?” replied the man, whose thumping 
head was also telling him that he had drunk, 
not wisely, but too well. 

“You sure were. You gave the desk sergeant 
your name and address, but you couldn’t for 
the life of you tell him your occupation. You 
tried and tried, but you couldn’t say it.” 

“Well, no wonder! I’m a statistician.”— 
Everybody’s. 





“How came you here, my man?” queried the 
lady, who was distributing tracts in the prison, 
to convict No. 41144. 

“I was brought here by my conviction,” re- 
plied the man behind the bars. 





A railroad lawyer moved for a new trial be- 
cause one of the jury which lately granted dam- 
ages against the raidroad in favor of a widow 
winked at the widow aforesaid while the case 
was being tried. According to the railroad law- 
yer’s affidavit in support of this motion, the 





offending juror was “an elderly man with gray 
whiskers”—a deacon, perhaps, more’s the pity! 
“As he passed the plaintiff, he winked in her 
direction, and affiant construes the meaning of 
the wink to have been, ‘I am for you.’” 

The wink commends itself neither to ethics 
nor to taste, but the offense in this instance 
does less violence to justice, not to mention 
decorum, than if the widow had winked at 
the jury, or if, as more frequently happens, 
the railroad attorney had winked at Justice 
herself. Most of the winking done in trial 
courts as well as appellate jurisdictions in this 
vicinity has been of the latter description, and, 
horrible to relate, Justice herself, though sup- 
posed to be blind, has sometimes been seen to 
raise her bandage and return the wink.—St. 
Louis Post-Dispatch. 





“A friend of mine who is a magistrate found 
his practice came in handy when he found a 
valuable book with a leaf loose.” ‘What did 
he do?” “He had it bound over to keep the 
piece.”—Baltimore American. 





At a recent trial one of the witnesses was a 
green countryman, unused to the ways of the 
law, but quiek, as it proved, to understand its 
principles. After a severe cross-examination, 
the counsel for the prosecution paused, and 
then, putting on a look of severity, exclaimed: 

“Mr. Killins, has not an effort been made to 
induce you to tell a different story?” 

“A different story from what I told, sir?” 

“That is what I mean.” 

“Yes, sir; several persons have tried to get 
me to tell a different story from what I have 
told, but they couldn’t.” 

“Now, sir, upon your oath, I wish to know 
who those persons are.” 

“Well, I guess you’ve tried ’bout as hard as 
any of them.”—Western Christian Advocate. 





Ex-Chairman Walsh of the Industrial Rela- 
tions Commission, discussing the New Haven 
acquittals, said, with a laugh: 

“Some people thought the day had come 
when a crooked million would cost the crook 
dear. But I, for my part, never thought so. 

“No, sir; the day has not yet come when the 
crooked millionaire will find himself in the 
position of a humble ex-jailbird. 

“This humble ex-jailbird, invited one night to 
have an eleventh or twelfth beer, pulled out a 
big watch to see if he had time. 

“‘Holy smoke!’ said his host. ‘Holy smoke, 
you’ve got a watch! What did it cost you?’ 

“‘Nine months,’ the ex-jailbird answered, 
simply.” 
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1. Alteration of Instruments—Deed of Trust. 
—Where a deed of trust recited that $30,000 was 
the purchase money of the lands conveyed in 
trust, indorsement of payment upon the note 
evidencing such indebtedness, so as to void the 
instrument for alteration, did not extinguish 
the original indebtedness for which the note 
was given.—Bobb v. Taylor, Mo., 184 S. W. 1028. 

2.——Detaching Note.—Where the plaintiff's 
assignor and defendant, parties to a contract 
or order with a note attached, intended and 
understood that the note was not to be de- 
tached, its detachment for the purpose of ne- 
gotiations was a material “alteration” of the 
note.—Landon v. Halcomb, Tex., 184 S. W. 1098. 


° 


3. Attorney and Client—Authority— When 
an attorney who has appeared of record for a 
party litigant makes an offer of judgment, his 
authority to do so is presumed, prima facie at 
least, and the burden of showing his want of 
authority rests on the party who questions it.— 
Parr v. Chicago, B. & Q. R. Co., Mo., 184 Ss. W. 
1169. 


4. Notice—Where a husband notified his 
ereditor’s attorney that his wife owned land 
title to which stood in his name, but it did 








not appear when the notice was given, such no- 
tice is not notice to the creditor of the wife’s 
equity.—-Marshall v. Lister, Ala., 71 So. 411. 


5. Bailment—Evidence—Where the owner 
of a residence stored goods in one room, to 
which the lessee did not have access, the les- 
see, though in a way the custodian of the goods, 
Was not a bailee.—Churchill v. Miller, Wash., 
156 Pac. 851. 


6. Banks and Banking—Collection.—Where a 
bank which collected a draft had knowledge 
of its insolvency, its knowledge precluded it 
from acquiring title to the draft.—Clark Sparks 
& Sons Mule & Horse Co. v. Americus Nat. Bank, 
U. S. D. C., 230 Fed. 738. 


7. Bankruptey—Referee.—Nothing. except a 
plain mistake will justify appellate court in 
disregarding the findings of ¢he referee in 
bankruptcy, approved by the District Court, 
upon disputed question of fact.—Schmid v. Ros- 
enthal, U. S. C. C. A., 230 Fed. 81 


8. Conditional Sale.—The seller of a chat- 
tel under conditional] sale contract held to have 
waived his reserved title by the levy of an exe- 
cution, the lien of which was invalid under 
Bankr. Act July 1, 1898, § 67f, as amended by 
Act June 25, 1910, § 12.—In re Fitzhugh Hall 
Amusement Co., U. S. C. C. A., 230 Fed. 811. 


9. Trustee.—When trustee in bankruptcy 
rejects part of assets as burden to estate, such 
action is final and title remains in bankrupt un- 
less federal court compels another course, and 
trustee cannot maintain trover for conversion 
of such assets.—Mesirov v. Innis Speiden & 
Co., N. J. Sup., 97 Atl. 160. 


10. Voluntary Petition.—Voluntary petition 
in bankruptcy on behalf of lodge of fraternal 
order, held sufficient, though signed in the name 
of its trustees, instead of in the name of the 
lodge.—In re Carthage Lodge, No. 365, I. O. O. 
F., U. S. D. C., 230 Fed. 694. 


11. Bills and Notes—Comakers.—Assumpsit 
lies against comaker of note on contract to pay 
half if two other comakers were unable to con- 
tribute.—Marror y. Stieren, Pa., 97 Atl. 181. 


12. Indorsement Without Recourse.—That 
the indorsee of a note objected to indorsement 
without recourse until he learned that the mak- 
er was perfectly solvent does not show that he 
had constructive notice of any defect in the in- 
dorser’s title-—Colvert v. Harrington, Ind., 112 
N. E. 249. 

13. Pledge.—Where instrument conveyed 
land to secure note, agreement for same con- 
sideration to pay to payee of note one-fourth of 
profits of gristmill amounted merely to pledge 
of profits as additional security, and remittances 
thereunder were properly credited as payments 
on note.—Ruff v. Anderson, Ga., 88 S. E. 545. 

14. Boundaries — Evidence.—In ejectment, 
where boundary alone was in dispute, it was 
error to exclude the testimony of defendant’s 
surveyor as to whether he attempted to run out 
an old survey, and whether he measured any 
other lines across the property in question, and 
how far he measured on the lines he did meas- 
ure.—Curtis v. Donnelly, Ill, 112 N. E, 293. 


15. Breach of the Peace—Ordinance.—Where 
municipal ordinance made it a misdemeanor for 
any person to disturb the peace of a neighbor- 
hood by fighting, the term “neighborhood” in- 
cludes any locality in the city, and one dis- 
turbing the peace by fighting in the business 
district is guilty.—City of Charleston v. Coker, 
Mo., 184 S. W. 1181. 

16. Brokers — Commissions.—Brokers, -who 
contracted with landowners to sell for a com- 
mission payable in the purchase-money notes 
if such were taken, to whom the landowners, 
after sale, on credit, tendered the commission 
in notes, which were refused, were not entitled 
to recover a money judgment for commission.— 
Patterson v. Kirkpatrick, Tex., 184 S. W. 739. 


17. Exclusive Agency.—Realty Broker, 




















without exclusive right to sell or exchange, 
who attempted to induce prospective buyer to 
inspect, a realty company succeeding in making 








XUM 





a 


fe 


Aoeowsaor 


st et OO OS 


in. a ie 








- = er aS 





XUM 


VoL. 83 


CENTRAL LAW JOURNAL 33 








such buyer inspect, an exchange of property 
following, held not entitled to commission.— 
Douse v. Meehan, Utah, 156 Pac, 920. 


18. Cancellation of Instruments—Laches.— 
Delay of five years before bringing suit for the 
cancellation of an alleged forged deed, during 
which time the person charged with the forgery 
had died, held, under the facts shown, such 
laches as debarred complainants from _ equit- 
able relief.—Naylor v. Foreman-Blades Lumber 
Co., U. S. D. C., 230 Fed. 658. 


19. Carriers of Goods—Evidence.—Time re- 
quired by carrier other than defendant to trans- 
port goods between two points is evidence that 
ought to be taken by defendant.—Engemann v. 








Delaware, L. & W. R. Co., N. J. Sup., 97 Atl. 
152. : 
20. Furnishing Cars.—A _ carrier is liable 


for the consequences of its breach of contract 
to furnish cars within a shorter time than re- 
quired by statute, though the result of inability 
due to an unusual demand for cars.—Texas & 
N. O. R. Co. v. Weems, Tex., 184 S. W. 1103. 


21. Switching Charge.—Movement of cars 
from wharf track, where bananas were loaded, 
to team track, where most of them were sold, 
held not for railroad company’s convenience, 
and it was required to collect a switching 
charge.—-United States v. Illinois Cent. R. Co., 
U. S. D. C., 230 Fed. 940. 


22. Common Carriers—Negligence.—Where a 
partnership, operating a garage and letting out 
automobiles for hire, supplied a car for plain- 
tiff’s use in inspecting roads of the county, and 
plaintiff was injured by the negligence of a 
partner operating the car, he could recover of 
the firm, whether he hired the car or it was 
donated for free service by the firm, as in either 
event plaintiff was a “passenger.’’—Cates v. 
Hall, N. C., 88 S. E. 524. 

23. Regulation.—The act to regulate mo- 
tor vehicles carrying passengers for hire is 
not invalid because requiring a surety company 
bond with no provision for other bond.—State v. 
Seattle Taxicab & Transfer Co., Wash., 156 Pac. 
837. 

24.——Injunction.—The trustee in a railroad 
mortgage, which is in process of foreclosure 
while the road is in the hands of receivers, 
cannot maintain a suit to enjoin the enforcement 
of a rate statute, unless it is shown that the 
property is insufficient to pay the mortgage 








debt.—Winthrop v. Fellows, U. C., 230 
Fed. 702. é 
25. Chattel Mortgages—Security.—A chattel 


mortgage stands as security for debt till paid, 
though evidence of debt is changed in form, 
but parties may agree that payment of part 
of debt and giving of new note shall operate 
as satisfaction.—Anderson v. Willson, Minn., 
157 N. W. 582 

26. Possession of Property.—Where a chat- 
tel mortgage covering an engine existed in fa- 
vor of, the defendant, and secured two notes, 
one of which belonged to it, plaintiff owing the 
other note, could not claim the possession of 
the mortgaged property to the exclusion of the 
defendant.—Kelly Handle Co. v. Crawford 
Plumbing & Mill Supply Co.. N. C., 88 S. E. 
514. 





27. Commerce — Transportation.— Where the 
point of shipment of live stock and the point 
of destination were both in Missouri, but_the 
course of transportation was through both Mis- 
souri and Kansas, the cars containing the stock 
passing over the tracks of other railroads, the 
shipment was interstate——Howard v. Chicago, 
R. I. & P. Ry. Co., Mo., 184 S. W. 906. 

28. Employes.—Where, at the time of ship- 
ment, a destination within the state only was 
contemplated the state statutes control he rail- 
road’s liability for injury to a servant while 
engaged in such transportation.—-Missouri, K. 
& T. Ry. Co. of Texas v. Pace. Tex., 184 S. W. 
1051. 

29. Compromise and Settlement—Considera- 
tion—Where partnership agreement for the 
purchase of stoek did not make the defendants 
liable to the plaintiff for one-half the purchase 
price, a payment of this sum held a sufficient 
consideration for the settlement of all claims 








arising out of the transaction.—Wonderly v. 
Little & Hays Inv. Co., Mo., 184 S. W. 1188. 


30. Compounding Felony—Burden of Proof.— 
Where a pecuniary motive was alleged in the 
indictment for compounding a felony, it was 
not improper to place upon the state the burden 
of proving such allegation.—State v. Jefferson, 
N. J. Sup., 97 Atl. 162. 


31. Conspiracy—Conspirators.—If a conspir- 
acy exists, a party who joins at any stage be- 
comes a party to, and answerable for, all acts 
done by each and all of the conspirators be- 
fore or afterwards in furtherance of the com- 
og es v. Safford, Mo., 184 S. 


32. Constitutional Law — Ordinance.—Ordi- 
nance of City of Baltimore requiring applicant 
for license to erect building to use as motion 
picture show to first get permit from mayor 
and council, held not void as taking property 
eg process.—Brown v. Stubbs, Md., 
‘ . é. 


33. Contracts—Election.—A party to a con- 
tract, upon breach by the other party, must 
elect between treating the contract as dissolved 
in toto and insisting on further performance.— 
Lowy v. Rosengrant, Ala., 71 So. 439. 


34. Sub-Contractor.—Where subcontractor 
abandoned work and contractor completed it, 
the contractor’s right to charge for superin- 
tendence and amount of charge were for the 
jury.—Halferty v. Marsch, Pa., 97 Atl. 196. 


35. Corporations — Foreign Corporation.—A 
state, save where it has previously granted 
the right, can stop any foreign corporation at 
the state line.—State ex rel. Wabash Ry. Co. v. 
Roach, Mo., 184 S. W. 969. 


36. Collateral.—Where plaintiff held as col- 
lateral stock which a third person had an op- 
tion to purchase, and did not unreasonably 
delay foreclosing option after purchaser de- 
clined to carry it out, evidence of subsequent 
depreciation of the stock, it appearing that 
there were other causes, is not admissible.— 
Citizens’ Bank & Trust Co. v. Rudebeck, Wash., 
156 Pac. 831. 

37. Insolvency.—A _ receiver of an_ insol- 
vent corporation takes the property subject 
to existing liens; the fact of insolvency and ap- 
pointment of the receiver not impairing a valid 
contract lien.—Schmidtman v. Atlantic Phos- 
phate & Oil Corp. U. S. C. C. A., 230 Fed. 769. 

38. Covenants—Breach of.—A cause of action 
for breach of covenant against incumbrances 
is separate and distinct from a cause of action 
for breach of warranty, though the two cove- 
nants may be in the same instrument.—Smith 
v. Wahl, N. J., 97 Atl. 261. 

39. Building Restriction. — A so-called 
porch may in some cases be inclosed, yet if it 
appears to be part of the main buildings, even 
though called a porch, it is considered a viola- 
tion of building restrictions which except only 
a “porch.’’—Brandenburg v. Lager, Ill, 112 N. 
E. 321. 

40. Deeds—Condition subsequent.—A convey- 
ance upon condition subsequent leaves no re- 
version or estate in the grantor, but only a right 
to defeat the estate granted upon the happen- 
ing of the contingency, called a “possibility of 
reverter.”—Hart v. Lake, Ill, 112 N. E. 286 


41. Supplemental Writing.—To be admis- 
sible, a supplemental writing, not referred to in 
a deed, must be written contemporaneously 
with the deed; must be physically before the 
grantor when he executes the deed; must be 
delivered; and must not contradict the deed or 
be inconsistent with that part of it which it 
purports to supplement.—Kyle v. Jordan, Ala., 
71 So. 417. 

42. Descent and Distribution — Advance- 
ment.—The payment by a father or husband 
for land deeded to a child or wife is prima 
facie presumed a gift or advancement.—Hun- 
nel] v. Zinn, Mo., 184 S. W. 1154. 

43. Prospective Heir.—A prospective heir 
has no interest, supporting equitable action, 
during mother’s life, to reform deed by her or 
obtain decree impressing trust in her favor.— 
Pidcock v. Reid, Ga., 88 S. E. 664. 
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44. Divorece—Jurisdiction.—Jurisdiction of a 
court to grant a divorce cannot rest in the 
slightest degree upon the consent of the par- 
ties.—Lister v. Lister, N. J. Ch., 97 Atl. 170. 


45. Temporary Alimony.—Where the hus- 
band sued for divorce on the ground of adul- 
tery, and defendant prayed for divorce on the 
ground of cruelty, held that, on the hearing 
of her application for temporary alimony, evi- 
dence of her adultery was inadmissible.—Chan- 
dler v. Chandler, Ga., 88 S. E. 561. 


46. Easements — Building Restriction. — The 
establishment of building restrictions creates 
an easement for unobstructed air, light, and 
vision for the benefit of the owners whose prop- 
erty is within the area of the building restric- 
tions.—-Brandenburg v. Lager, Ill, 112 N. EK. 
321. 


47. Election of Remedies—Estoppel.—Vendee 
of land, by electing to rescind and suing for 
price paid, does not abandon right to affirm 
contract and recover damages for vendor's fraud 
if first action should be dismissed, or defeated 
on ground of laches or affirmance.—Freeman 
v. Fehr, Minn., 157 N. W. 587. 

48. Inconsistency.—The remedies of requir- 
ing property to be brought into hotchpotch and 
establishing a resulting trust for other heirs 
are inconsistent.—Hunnell v. Zinn, Mo., 184 S. 
W. 1154. 

49. Elections — Constitutional Law.—The 
right to vote is one which, under both federal 
and state constitutions, can be bestowed on 
some and denied to others, and can be reason- 
ably regulated by the legislature with referenc> 
to the conduct of elections.—McKenzie vy. Boy- 
kin, Miss., 71 So. 382. 

50. Embezzlement — Evidence.—Where the 
treasurer of a fraternal order was not author- 
ized to disburse any of the moneys, but only to 
deposit same upon colection, no settlement is 
necessary before he can be convicted of em- 
bezzlement; it appearing that he did not de- 
posit all funds athactel wean, v. Common- 
wealth, Ky., 184 S. W. 868. 

51. Variance.—Where an attorney author- 
ized to receive and collect drafts by his client 
converted the proceeds of a draft so received, 
he cannot defeat conviction for embezzlement 
on the ground that the draft was not property 
within the statute, not having been received 
by the client or a person authorized.—People 
v. Duzan, Ill, 112 N. E. 315. 

52. Eminent Domain—Injunction.—Condem- 
nation of land for irrigating ditch, which in 
dry season would cause offensive odors and an 
intolerable nuisance, enjoined, except on condi- 
tion of conducting the water in pipes and on 
bond to secure a compliance therewith.—Phipps 
v. Rogue River Valley Canal Co., Ore., 156 Pac. 
794. 

53. Estoppel—Where the party condemn- 
ing takes possession of the property and pays 
the award, he is estopped from objecting there- 
to and waives his right of appeal.—Russell v. 
Bush, Ala., 71 So. 397 

54. Estoppel— Reliance on Statements. — 
Estoppel in pais is not created unless. there 
has been change in situation of party in reli- 
ance on statements and party will be subject- 
ed to loss if he cannot set up estoppel.—Erick- 
son v. Wiper, N. D., 157 N. W. 592 

55. Evidence—Presumption.—Where a_ rail- 
road company had occupied and operated its 
railroad over a tract of land for 40 or 50 years, 
it will be presumed that it properly acquired 
the land for railroad purposes at the time the 
road was built.—Alabama & V. Ry. Co. v. Sting- 
ily, Miss., 71 So. 376. 

56. Execution—Injunction—Where garnish- 
ment summons erroneously stated that main 
case Was pending in the county where garnishee 
was served, interlocutory injunction restrain- 
ing execution on judgment against garnishee for 
want of answer was properly refused, though 
garnishee had no notice of main suit in another 
county upon which judgment was entered.—Mil- 
ner v. I. H. Pitts & Sons Co., Ga., 88 S. E. 553. 

57. Exeecutors and Administrators—Banks 
and Banking.—A bank taking an assignment 
of a mortgage as security for loan to an exe- 

















cutor is not required to see to the application 
of the proceeds.—Goodell v. Munroe, N. J. Ch., 
97 Atl. 152. 


58. Breach of Bond.—An _ executor, who 
died the day after the death of the life bene- 
ficiary of the estate, committed no breach of 
his bond because he did not distribute the bal- 
ance of the estate according to the will after 
the beneficiary’s death. —Cook v. Titcomb, Me., 
97 Atl. 133. 


59. Fixtures—Removal.—Poultry houses and 
fences, being trade fixtures, may be removed 
by the tenant, his agent, or a sublessee, who 
erected them, at any time during the tenancy 
or on its termination.—Causey v. Orton, N. C., 
88 S. E. 613. 


60. Reservation.—A reservation of a fix- 
ture or the right to rermove it at the expira- 
tion of a lease may be made by oral agreement. 
—Middleton v. Ala. Power Co., Ala., 71 So. 461. 


61. Fraud—Evidence.—The defrauded party 
need only show that he honestly believed an 
intentional fraudulent misrepresentation to be 
true; his knowledge or equal means of obtain- 
ing it being immaterial—Bachman v. Travel- 
ers’ Ins. Co., N. H., 97 Atl. 223. 


62. Fraudulent Conveyances—Innocent Pur- 
chaser.—Although prior conveyances of prop- 
erty may have been made to defraud creditors, 
the defendant, having no Knowledge of, and 
being in no way connected therewith, and hav- 
ing no knowledge that his grantor was in- 
debted to any one, would be protected as an 
innocent purchaser for value.—Acker v. Devore, 
Ark., 184 S. W. 852. 


63. Frauds, Statute of. — Performance.— 
Statute of frauds does not apply where there 
has been full performance by one party and 
acceptance thereof by the other, the part re- 
maining to be performed being merely pay- 
ment of money.—Erickson v. Wiper, N. D., 157 
N. W. 592. 

64. Garnishment—Full Faith and Credit.— 
Jurisdiction in garnishment of a debt due from 
a railway company to a non-resident employe 
may be acquired so as to entitle the judgment 
to full faith and credit in the state of the de- 
fendant’'s residence, though such defendant re- 
ceives no other than extrajudicial notice of 
the garnishment.—Baltimore & O. R. Co. v. 
Hostetter, U. S. S. C., 36 S. Ct. 475. 

65. Habeas Corpus— Extradition.—Detention 
of a person, without formal release and re-ar- 
rest, on a telegram from a foreign government 
seeking extradition, is no ground for discharge 
on habeas corpus from detention on an extradi- 








tion warrant subsequently issued by the United . 


States commissioner.—Kelly vy. Griffin, U. S. S., 
36 S. Ct. 487. 

66. Homestead—Sale of—The person in 
whom the estate of homestead is vested may 
occupy the premises by another person to whom 
she has given a deed to her interest, Or may 
lease them for anv number of years not ex- 
coodaee her life.—Dinqguel v. Dacco, Ill, 112 N. 





67. Property Subject to.—A homestead does 
not depend upon the character of the _ title 
which the claimant has, as a mere naked title 
may be impressed with the homestead charac- 
teristic.—Bier y. Leisle, Cal., 156 Pac. 870. 

68. Husband and Wife—Wife’s Property.— 
A husband’s authority to contract as agent for 
a building. and thereby~create a lien on his 
wife’s land, will not be presumed from the ex- 
istence of the marital relation——Bryan v. Ori- 
ent Lumber & Coal Co., Okla., 156 Pac. 897., 

69. Separate Property.—Where a wife with 
her husband signed a note becoming jointly 
and severally liable, the wife’s separate prop- 
erty was liable, though the note was for a 
community débt.—Churchill v. Miller, Wash., 
156 Pac. 851. 

70. Indietment and Information—Perjury.— 

It is not.ground for quashing an indictment 
for perjury in defendant’s suit for divorce that, 
because of his actual residence in the state for 
less than the statutory period, the court ad- 
ministering the oath ~~ Lg pe —Laird 
v. State, Tex., 184 S. W. 
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71. Injunction—Libel and Slander.—Where 
a party libeled joins count at law for dam- 
ages with count for injunction to restrain 
threatened publication, and alleges and proves 
inadequacy of legal remedy on account of libel- 
er’s insolvency, or on account of multiplicity 
of suits, the court, on finding by jury that pub- 
lication was libelous, can enjoin continued pub- 
lication.— Wolf v. Harris, Mo., 184 S. W. 1139. 


72. Innkeepers—Guest.—Relation of inkeeper 
and guest involves obligation to furnish ac- 
commodation on one hand and to pay on the 
other, and generally arises when the guest reg- 
isters, but may arise on handing baggage to 
porter with intent to engage accommodation.— 
Parker v. Dixon, Minn., 157 N. W. 583. 


73. Insurance — Appraisement.—Where in- 
sured in good faith selected an appraiser, but 
appraiser and the one selected by insurer were 
unable to agree, held, that insured might insti- 
tute action without offering to submit to a sec- 
ond appraisal. — Providence-Washington Ins. 
Co. v. Kennington, Miss., 71 So. 378. 


74. Book Keeping.—A book wherein’ the 
owner of a pool hall entered the amounts of 
money taken in, amounts paid out, and the 
amounts placed in the safe each day, was a 
compliance with his policy of burglary insur- 
ance requiring him to. Keep books showing the 
money on hand.—Gueringer v. Fidelity & De- 
posit Co. of Maryland, Mo., 184 S. W. 936. 

75. Stipulations.—Where fidelity bond 
stipulates against liability unless default oc- 
curs before expiration of bond and is discovered 
within one year after expiration, and that no 
suit shall be maintained unless within one year 
from claim thereunder, surety is not liable for 
default not. discovered until nine years after 
expiration of bond, though action is then 
brought at once.—Third Nat. Bank of Columbus 
v. Fidelity & Deposit Co: of Maryland, Ga., 88 
S. E. 584. 

76. Intoxteating Liquors—AIcohol.—Alcohol 
is an “intoxicating liquor” within Rev. St. 1909, 
§ 7222, though not specifically mentioned as 
such.—State v. Nicolay, Mo., 184 S. W. 1183. 

77.——Local Option.—The state, on a trial of 
a violation of the local option law, need not 
show that notice of the result of a local option 
election was given, but the fact that notice was 
not given is a matter of defense.—State v. Ful- 
ton, Mo., 184 S. W. 938 

78. Landlord and Tenant—Eviction.—Nothing 
but a surrender, a release, a waiver, or an evic- 
tion can wholly or partly absolve a tenant 
from the obligation of his covenant to pay rent. 
—In re Mullings Clothing Co., U. S. D. C., 23 
Fed. 681. 

79. Libel and Slander—Evidence.—In action 
for slanderous words by attorney in judicial 
proceeding, evidence of slanderous remarks by 
plaintiff concerning defendant in same proceed- 
ing are admissible on question of malice and 
provocation in mitigation of damages.—La Porta 
v. Leonard, N. J., 97 Atl. 261. 

80. Mandamus—Discretion.—Mandamus be- 
ing an extraordinary writ, with prerogative fea- 
tures, and not a writ of right, a strong case 
must be presented to coerce action by a judge, 
the presumption being that he has done his 








dutv.—J. B. Coal Co. v. Halbert, Ky., 184 
S. W. 1116. 
81——_Discretion.—Since mandamus is a di® 


eretionary writ, the court will not order its is- 
sue in a case wherein it appears that the order 
of the state board of equalization is invalid 
as taking property without due process of law, 
or for anv other reason.—People v. Pitcher, 
Colo., 156 Pac. 812. 

82. Master and Servant—Assumption of 
Risk.—While a servant who works underneath 
a traveling crane, newly installed and not yet 
completed, assumes the risks ordinarily inci- 
dent to the completion thereof, he does not as- 
sume risks created by the negligence of his 
master in the prosecution of such work.— 
Hayes v. Berry, Mo., 184 S. W. 913. 

83. Workmen's Compensation Act.—Where 
the employing city compensated the servant's 
widow for his wrongful death in full for all 
claims under the Workmen's Compensation Act, 








her cause of action against the tort-feasor who 
caused his death passed to the city and became 
its property, with which it might deal as it 
chose.—Saudek v. Milwaukee Electric Ry. 
Light Co., Wis., 157 N. W. 


84. Evidence.—That a boy was wearing the 
uniform of a telegraph company is sufficient to 
establish his employment by the company at the 
time he ran into plaintiff’s wife—Phillips v. 
Western Union Tel. Co., Mo., 184 S. W. 958. 


85. Proximate Cause.—Where a brakeman 
on alighting slipped on icy ground and, being 
overbalanced by an appliance held in one hand, 
in order to regain his balance, stepped toward 
the track on which a switch engine was being 
negligently operated, and was struck, held, that 
the negligence of the engineer was the proxi- 
mate cause of his injury.—Rockhold v. Chicago, 
R. I. & P. Ry. Co., Kan., 156 Pac. 775. 


86.——Respondeat Superior.—Railroad em- 
ploye who worked drying sand for use on loco- 
motives could not recover for physical injuries 
occasioned by his having become overheated at 
work.—Louisville & N. R. Co. v. Sawyers, Ky., 
184 S. W. 1123. 

87. Violation of Statute.—The violation of 
a statute prohibiting employment of boys under 
14 years of age in coal mines is the proximate 
cause of an injury when it is a natural, prob- 
able and anticipated consequence of the non- 
observance of the statute.—Griffith v. American 
Coal Co of Allegheny County, W. Va., 88 S. E. 











88. Mortgages — Community Property.—A 
deed of community property made by a hus- 
band on the parol trust that the guarantee 
should pay debts of the husband, held not to be 
regarded as a mortgage given as security for 
the payment of the debt due the grantee or the 
other debts.—Bier v. Leisle, Cal., 156 Pac. 870. 

89. Removal of Crop.—Where a crop had 
been removed from the land before its sale un- 
der a deed of trust which did not cover the 
growing crops, the purchaser at the sale did 
not acquire the crop.—Stuttgart Rice Mill Co. v. 
Reinsch, Ark., 184 S. W. 836. 

90. Manicipal Corporations—Injunction.—An 
injunction to restrain the ultra vires or illegal 
acts of municipal corporations or official officers 
will not be granted unless it appears that the 
taxpayer would be injured by the acts com- 
plained of.—Williams’ v. City of Baltimore, Md., 
97 Atl. 140. 

91. Notice.—Though a city charter provid- 
ed for notice to adjacent property owners be- 
fore commencing construction of a sewer, such 
notice having been omitted when a sewer was 
constructed, an amendment to the. charter, 
realty for sewers after their construction, held 
thereafter made, providing for levy on adjacent 
within the legislative power, curing such want 
of notice.—Phipps v. City of Medford, Ore., 156 
Pac. 787 

92. Negligence—Child.—Where a young child, 
accompanied by its parents, was killed in a 
passenger elevator, its was not negligence that 
both parents did not guard it——Howard v. Scar- 
ritt Estate Co., Mo., 184 S. W. 1144. 

93. Nuisance—Equity.—A reasonable appre- 
hension of damage, or a danger which is appa- 
rent and real, as distinguished from an imag- 
inary fear of injury, from an alleged nuisance, 
may warrant equitable relief.—Phipps v. Rogue 
River Valley Canal Co., Ore., 156 Pac. 794. 

94. Parent and Child—Emancipation.—A pa- 
rent permitting his son to leave home when 
about 18 years of age upon an agreement that 
the son was to have all his earnings, make his 
own contracts, and receive his own wages. there- 
by emancipated the son.—Holland v. Hartley, 
N. C., 88 S. E. 607. 

95. Partition—Evidence.—Though a_ parcel 
of land exceeded the alleged 80 acres, yet, where 
the court directed the commissioners to set off 
respective interests of the parties, a report 
showing that a number of acres were set off to 
appellant and a larger number to appellee, who 
owned a greater interest, shows that all the 
land was partitioned according to the parties’ 
interests—Burger v. Schnaus, Ind. 112 N, E. 
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96. Partnership—Test of.—In suit on note, 
where maker had conveyed property as security 
and agreed to also pay one-fourth of profits of 
gristmill, letter by payee to maker, referring 
to interest on amount due and payee’s share of 
profits, held not to show partnership in the 
mNling business.—Ruff v. Anderson, Ga., 88 S. 
E. 545, . 


97. Patents—General Public—The general 
public are entitled to the benefit of the engi- 
neering and mechanical skill which has been 
developed in the industrial progress of an art. 
—Hansen Vv. Slick, U. S. C. C. A., 230 Fed. 627. 


98. Post Office—Lottery.—Newspaper adver- 
tisement offering prizes to persons identifying 
photographs as published, held not unmailable, 
under Penal Code, § 213, as advertisement ‘of 
lottery, gift enterprise, or scheme offering prizes 
dependent upon lot or chance.—Post Pub. Co. v. 
Murray, U. 8. C. C. A., 230 Fed. 773. 


99. Principal and Agent—Statements by 
Agent.—Where complainant had tried to buy 
and sell land. and bought one farm, part of 
which he sold to defendant, he was not, be- 
cause of numerous random statements concern- 
ing his intentions, the defendants’ agent in 
procuring the land sold to them so as to oc- 
cupy towards them a fiduciary relation.—Mty- 
narezyk v. Zyskowski, Mich., 157 N. W. 566. 

100. Railroad—-Evidence.—Proof that a fire 
originated after the passage of a train coup- 
led with the showing that there was no other 
way for the fire to have started warrants an 
inference that it was started by the engine.— 
Bowden Vv. St. Louis & S. F. R. R., Mo., 184 S. W. 
1174. 

101. Look and Listen—A charge that it 
was the duty of licensee on the track to look 
and listen before attempting to cross a trestle 





is erroneous.—Tyler v. Atlantic Coast Line R., 


Co., S. C., 88 S. E. 541. 

102. Release—Rescission.—An offer to return 
money paid under an alleged fraudulent settle- 
ment, if within a reasonabe time after discov- 
ery of the fraud, though rejected, is an effectual 
to rescind the contract as if accepted, if the 
plaintiff so considers it.—Beatty v. Palmer, Ala., 
71 So. 422. 

103. Replevin—Evidence.—Where defendant’s 
answer in a replevin suit in which property has 
been taken from him contains no demand for a 
return of the property, the only judgment that 
can be rendered in his favor is for a return of 
the property and any damages sustained from 
the taking.—Bank of Willow Springs v. Utter- 
man, Mo., 184 S. W. 1171. 

104. Sales—Countermand.—A buyer can 
countermand a written order taken subject to 
the seller’s approval at any time before its ac- 
ceptance by the seller.—Senaca Co. v. Ellison, 
Mo., 184 S. W. 1177. 

105. Set-Om and Counterclaim — Different 
Contracts.—In an action to recover for apples 
sold and also for peach carriers sold and de- 
livered to defendant, any damage sustained by 
defendant from plaintiff's failure to perform one 
of his contracts could not be set off. against 
plaintiff's claim under the other contract.— 
Moore v. Speal, Del. Sup., 97 Atl. 237. 

106. Specific Performance—Misleading State- 
ments.—Where plaintiff and his agent did not 
correct the evident impression of defendant, an 
illiterate foreigner, that the deal was ended un- 
der the agreement, and their conduct, though 
not fraudulent, was misleading, denial-of spe- 
cific performance, held not error.—Cummins Vv. 
Martzen, Ill., 112 N. E. 34¢. 

107. Street MRailroads—Speed Ordinance.— 
An ordinance prohibiting speed of street cars 
in business or settled residential districts to 
exceed 12 miles per hour, does not require that 
the district be densely settled, but is satisfied 
by the presence in the vicinity of a suburban 
business center and occasional residences.— 
Sundstrom v. Puget Sound Traction, Light & 
Power Co., Wash., 156 Pac. 828. 

108. Subrogation—<Assumption of Mortgage. 
—Where a mortgagor conveyed, grantee as- 
suming mortgage, and such grantee in turn con- 
veyed to another who assumed mortgage, right 





of mortgagor, who satisfied a deficiency pudg- 
ment, to enforce covenant against second gran- 
tee, is an equitable one, depending on subro- 
gation.—Holland Reform School Society v. De 
Lazier, N. J., 97 Atl. 253. 


109. Taxation — Corporations. — A railroad, 
formed to take over properties of another, which 
leased them to a third, and preserved its ex- 
istence only to comply with the lease, was not 
liable under Tax Law, § 182, imposing a tax 
upon every corporation doing business in the 
state.—People ex rel. Lehigh & N. Y. R. Co. v. 
Sohmer, NW. Y, 112 N. E. 181, 217 N. Y. 443. 


110. Delinquent Taxes.—Where service was 
had by publication by initials instead of Chris- 
tian name on owners of property to be sold for 
delinquent taxes, their recorded deeds being in 
their christian names, judgment against such 
owners held void, though after it was rendered 
and the property sold one wrote to the sheriff 
signing his name by initials, ete.—Todd v. Sup- 
per, Mo., 184 S. W. 1143. 


111. Tenancy in Common—Quitclaim.—Where 
cotenants quitclaim their interest in a lease- 
hold estate to a referee to sell in partition 
proceedings, and he quitclaims to purchasers, 
subsequent purchase of the reversion by one 
of the cotenants does not inure to the benefit 
of the other cotenants.—Potrero Nuevo Land 
> v. All Persons Interested, etc., Cal., 156 Pac. 
46. 





112. Time—Computation.—As defined by stat- 
ute and within the meaning of the law, a day 
means 24 hours, the period of time between 
any midnight and the midnight following.— 
— v. City of Birmingham, Ala., 71 So. 


113. Trover and Conversion — Instructions.— 
In trover, where plaintiff elected money verdict, 
charge that, if plaintiff was entitled to recov- 
er, jury should return verdict for highest proved 
value of property from conversion to trial, was 
not error.—Pippin v. Watts, Ga., 88 S. E. 567. 


114. Trusts—Tracing Fund—Where money 
belonging to a cestui que trust is traced into a 
general mass in the hands of the trustee, and 
the trustee makes payment out of the mass, 
it is presumed he makes payments from his 
funds, and cestui que trust may trace his mone 
into residuum.—Clark Sparks & Sons Mule & 
Horse Co. v. Americus Nat. Bank, U. S. D. C., 
230 Fed. 738. 


115. Vendor and Purchaser—Constructive 
Notice.—Sending one man upon a large tract 
of land to cut the timber therefrom within a 
few days after the purchase does not give con- 
structive notice to a subsequent purchaser of 
the land, who lived in another county, where the 
land was remote and difficult of access.—Bunch 
v. Pittman, Ark., 184 S. W. 850 


116. Marketable Title—A title subject to 
restrictive covenants is generally unmarket- 
able, and the court will not inquire’ whether 
the restrictions are beneficia] or not.—Dethloff 
v. Voit, N. Y., 158 N. Y. Sup. 522. 

117. Wills—After Acquired Property.—Where 

testatrix devised property composing part of 
her ancestor’s homestead, held that, under the 
devise, after-acquired property which was part 
of the homestead passed.—Young v. Mosher, Me., 
97 Atl. 215. 
“118. Construction.—Where a_ testator de- 
vised a share to a son in fee, with a later clause 
of the will that his other three children act as 
guardians of the devisee, giving him every 12 
months the interest or proceeds of his share of 
the estate, title vested in devisee in fee unaf- 
fected we any trust.—Howard v. Howard, Mo., 
184 S. . 993. 

119. Heirs.—In a will giving the property 
to the daughter of testatrix in fee, but, if she 
should die without heirs of her own, then to 
another, the word “heirs” means children.— 
West v. Glisson, Tex., 184 S..W. 1042. 

120.— Subsequent Will.—The admission of a 
subsequent will to probate was properly denied 
where an application was not also made to set 
aside the judgment admitting the former will to 
probate on consent of the parties.—Conzet v. 
Hibben, IIL, 112 N. E. 306. 
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